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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


CITIZENS FOR BALANCED ENVIRONMENT 
AND TRANSPORTATION, INC., 
successor in interest of Committee 
to Stop Route 7, et al. 


Plaintiffs 


V. 

VOLPE, et al. 


Civil Action 
No. 15,054 


Defendants, x 


PLAINTIFFS' MOTION TO EXTEND 
THE GEOGRAPHIC SCOPE OF INJUNCTION 


Plaintiffs move for a preliminary and permanent enlarge-; 
ment of the present permanent injunction so as to enjoin any '■ 

i 

construction, or steps toward construction, in Connecticut, 

• I 

of the new Route 7 expressway north of Danbury prior to the 


preparation of a proper and adequate environmental impact 


I 


statement under the National Environmental Policy Act, 42 

U.S.C. 4321. ("NEPA") | 

i 

The gounds for this motion are set forth in the accompany- 

f 

ing memorandum and affidavits, but, in essence, are: i 

I 

1. The existing injunction is insufficient to accomplish 
its purpose in that the State now seeks to build the new ■ 

Route 7 expressway north of Danbury. Such action, though not 

j 

presently enjoined, will create additional traffic, make 
improvement of mass transportation less likely, and so 
affect decisions as to the "need" for an expressway south of 
Danbury. 













2. The proposed additional construction is a major Federal 
action significantly affecting the environment under NEPA. 

3. The proposed expressway is unitary, running from 
Norwalk to New Milford; and Federal money has already been 
used for planning and construction of portions of said 
expressway, including portions north of Danbury. 

4. The State has taken all steps necessary to qualify | 

• ^ t 

I for Federal funding of the proposed extension, but, neverthe- 

|i less, plans to use State money in order to avoid the require-i 

j; ments of NEPA. . j 

[i Permitting the proposed construction north of 

}l 

Danbury will, in effect, undermine the presently existing 

I' injunction. i 

I 


j, 6. The failure of the State to prepare an environmental' 

impact statement under Governor Mes-ill's Executive Order | 

ii No. 16. 

1 . 
i: 

This motion is based upon: 

|i ' 

j 1. The previous record in the present case. 

II 

I; The decisions in the present case. 

I. 

3. The accompanying affidavits of 

ij Diane Haavird 

Haynes N. Johnson 
William B. Morrill 
Robert Morris 
William Niering. 

4. The related decision in Conservation Society v 
Secretary , 5 ERC 1683 (D.Vt. 1973). 

5. Regulations of the Federal Highway Administration. 



2i 









6. Testimony planned to be adduced at the hearing 
on this motion. 

A prompt hearing is respectfully requested. 


/ Haynes Johnson 

Attorney for Plaintiffs 
460 Summer Street i 

Stamford, Connecticut 06901 
203 - 327-2650 












UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


CITIZENS FOR BALANCED ENVIRONMENT 
AND TRANSPORTATION, INC., 

Successor in interest of Conunittee 
to Stop Route 7, et al. 


Plaintiffs 


V. 


VOLPE, et al. 


Civil Action 
No. 15,054 


Defendants, x 


STATE OF CONNECTICUT ) 

) 

COUNTY OF NEW LONDON ) 


FA JJJ 


WILLIAM A. NIERING, being duly sworn, deposes and | 
says that; j 

1. I am Professor of Botany of Connecticut College and ' 
Director of the Connecticut Arboretum. I received my master's 
degree in biology from Penn State University and my PhD ! 
from Rutgers University in plant ecology. I have been i 
teaching ecology and doing research at Connecticut College | 
since 1952. My research has includedvork on the wetlands | 
of Connecticut, research on tidal marshes, surveys of the ' 


: marshes in Connecticut, and work with the National Park 
Service in doing a wetlands study of the United States. I 
am a member of the Ecological Society, of the American 
.• Association for the Advancement of Science, and the Botani- 
|j cal Society of America. I have received in the Ecological ! 

j Society, along with my colleague. Dr. Whittier, the Mercer 
‘ Award in 1967 which is given for the best paper published 
: in ecology, in 19G8 I was on leave from Connecticut College,' 
I acting as associate director of the Environmental Bioloc/ •' 






program at the National Science Foundation. I have published 
ilover 50 different research articles, including the books, 
"Nature and the Metropolis", and "The Life of the Marsh". 

*» 

; A more detailed statement of my background is attached as 

ii 

ij Exhibit 22. 

i • > 

I 2. I have personally examined the location of the ! 

I proposed Route 7 Expressway between Danbury and New Milford ‘ 
Ij (Projects 34-124 and 18-95) and have compared it to the | 


!i 


j! plans for the Expressway so as to locate the Expressway 
|| relative to the Still River and Still River floodplain. For 


reasons to be set forth below, I believe that, if construc¬ 
tion takes place, the result will have a serious and most 
j! Significant adverse effect upon the environment. In parti- ' 
cular, it will substantially destroy some three miles of 
I flood plain and involve building some two miles of river 

|j channels. The channelization will cause modification of 

i 

remaining floodplain areas of the river 

il 

|l The Still River 

!j Still River is a tributary of the Housatonic 

|j River flowing northward for some 15 miles from Danbury through 
j! the Town of Brookfield and New Milford. The city of Danbury, * 

I a major center of population, has a major influence on the ! 

. river in lowering water quality (see"Water Resources Inventory 
of Connecticut", Part 6, Upper Housatonic River Basin", Conn.' 
ij Water Resources Bulletin No. 21 - 1972; portions of which 
•are attached as Ex. 23.) 


i 

t 


s' 






I! The Floodplain 

*. * 

I 

|i 4- As IS typical along a riverine system such as the ' 

r Still River there has developed a floodplain varying from 
jl about 1/4 to 1/2 mile in width. Here the sediments include 
li river alluviam which is underlain by stratified-drift aquifers 
;; rc Ching a maximum depth of 120 feet. This drift represents 
• the most important water-holding strata in the basin (see ' 

I Plate B Part I of Bulletin No. 21 previously mentioned). I 
I This basic soil type river alluvium is included as one of i 
jl those characterizing the inland freshwater wetland and ' 

|| protected from encroachment by the Connecticut Inland I 

I Wetlands Act, Public Act 72-155. Since the glacial ice | 

I receded from this region, the river has been down cutting j 
|; and meandering back and forth across this flood plain. Any i 
I major encroachment on the floodplain, such as the Expressway ' 

I and the river channelization, will alter this basic geo- ! 

I morphio process as well as other water holding qualities ' 

I associated with this liquid asset. The current meandering ’ 

I course tends to slow the rate of flow and adds a tremendous | 

I surface area of floodplain. This serves to recharge ground I 
|l water into the underlying stratified-drift aquifer and so i 
i; conserve fresh water. The meandering course and the broad ' 

• expanse of floodplain vegetation types also play a vital 
I role in flood control and pollution filtration. 


jl 

i 






Vegetation Identifying Floodplains 


j There has evolved a mosaic of floodplain-identifying 

|; plant commiinities (floodplain forests, shrub swamps and marshes) 
extending for varying distances back from the river. A stand 
I of large trees up to 3 feet in diameter tends to dominate 
i along the river banks. Red maple is the most important 

I species, along with such associated species as elm, ash, i 

i _ * 

I sycair.ore and black willow, all adapted to periodic flooding. ! 

j Extending hundreds of feet back from the river there has : 
i also developed extensive shrub swamps, including dense 
i thickets of willow and red osier dogwood. Where openings 
I occurred, favored in part by the river's periodic flooding | 

j scouring, annual plants are most important colonizing I 

' j 

the recently deposited fertile alluvium. Here smartweeds, I 

apple and a diversity of wetland species prevail.' 

Locally, in permanently flooded depressions, buttonbush shrub 

I 

swamps occur. In other such wet areas extensive marshy I 

areas dominated by tussock sedge are the dominant aspect. | 
Here other marsh species such as water plantain, woolgrass I 
(Scirpi^ cyperinus) and soft rushes (Juncus effusus ) are ! 
typical forms. Such areas with open standing water are 

I 

especially prime duck feeding, nesting and resting areas. 

! 

A diversity of other marsh animals such as muskrats also 
frequent such wetland sites. i 

6. That all of these vegetation types are adapted to 
flooding can be seen on the aerial photos of February 3, 

1973 and August 2, 1973 where the flooding also extends into 
certain agricultural lands still in use within the basin. 
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;| 


Such areas have long been recognized as eunong the most 
naturally productive agricultural lands in the world enriched 
periodically by the flooding river. 


Prior Partial Destruction 
_of the Floodulain 




7. Not all of the floodplain is in its natural vegeta- ' 
tioncover. Some positions have already been exploited by i 
man. An extensive sand and gravel operation is located in | 

one area. Several roads cross the floodplain. Developments • 

j 

along Route 7 have resulted in some filling, and current 
filling, operations are in progress. 

The Value of Floodplains 


8, Floodplains are now recognized by ecologists as 
playing an extremely vital role in the hydrologic cycle. 
Flood prevention abatement and ground water recharge are 
especially important. In addition they serve as pollution 
filters, their most recently recognized role. Current data 
suggest that the Still River, and especially that portion 
to be highly modified by highway construction, is serving 
this vital role (see Ex.23 ). 

9. The following ecological roles are being served by 
the Still River and its associated vegetation. 

a) Ground water recharae - 
















the floodplain where the projects are proposed 
contain aquifer materials capable of high water ! 

transmissivity (2000 to 8000 feet squared per day). 
Wherever such underlying deposits occur within the 

it is recommended that such areas be preserved 
as free as possible from disturbance so that these ' 

water bearing deposits may be available at some future 
period when it is predicted that this region will need ' 
additional water supplies. I 

i 

b) Pollution Filtration - | 

It has now been documented in the ecological \ 

literature (Alcovy River Floodplain in Georgia and | 

I 

Tinicum Marshes in Pennsylvania) that floodplains and j 

t 

their associated vegetation play a major role in I 

filtering out pollutants. (See Conn. Arboretum Bull. 

19 for specific details, page 5)*. \ 

It is of special interest that data already ' 

available on the Still River (Bull. 21 previously | 

cited p. 35) strongly indicated that the section of I 

the Still River north cf Danbury including the project * 

is currently serving as a pollution filter. Data 
from various stations on the Still River show low ‘ 

oxygen levels (2.3 mg/1) in the river just north of 
Danbury. However, by the time it had flowed northward 
through the proposed highway construction area it had 

I 

recovered to a relatively high oxygen level (12.3 mg/1) 
where it enters the Housatonic. In other words the ‘ 
polluted waters from the Sympaug River (a tributary 
of the Still River) and other sources of pollution in 
the Danbury area have been greatly reduced by the 
time the water enters the Ilousatonic. * 






« 


c) Flood Control - 

j Floodplains are geomorphic safety valves that 

have evolved in river systems. They are specifically 
designed to accommodate flooding during peak periods | 
of flow. This is the role currently being served by 

I , 

j this basin, especially the section north of Danbury , 

i i 

j where the highway construction is proposed. This is ! 

! t 

stri kingly documented by the aerial photographs of the | 

I 

floodplain during a flooding period. (Feb. 3, 1973) i 

^ I 

Ecologists are now recommending that all encroachments j 
on floodplains be minimized since river systems within • 
highly urbanized environments are receiving larger ! 

volumes of runoff than ever before. This is due to | 

the fact that streets, buildings and parking lots water-' 

I 

proof the land, thus destroying the normal soak-in | 

surface. Every acre of floodplain destroyed by filling,! 

i 

as in the case of highway construction, means greater | 
flooding potential downstream since less water can be 
held at any one time on the floodplain. In other words • 
the safety valve is reduced. 

Effect of Encroachments j 

I 

10. Any major encroachments on this natural biological | 

system such as the major highway construction being proposed ' 
will seriously degrade the pollution filtration and hydro- 
logic roles. In fact, one can predict a further degradation . 
of the system resulting from the following environmental 
insults in highway construction; several miles of the 








I 

i, stream will be relocated and put into about two miles of 

*1 . * 

j channels• River channelization has recently become a ' 

j national issue since the hydrological and biological quali- 

i' • . . I 

jl ties of a river basin are often destroyed by digging a i 

jj straight entrenched channel for the river course and by- 

i: . i 

!■ passing the many meanders that previously carried the river • 

'! , 

: waters across the floodplain. As a result of channelization, 

I water is carried at an increased velocity, greater erosion 
j results, and flood control and pollution filtration qualities* 
i are decreased. In other words the pollution levels entering | 

I the Housatonic will be increased since much of the flood- 

I 

! plains pollution removal aspects will have been destroyed. 

• • . i 

j . Channelization can also result in the loss of ground ' 

1 . I 

i water recharge. Drilled wells within the surrounding area » 

i 

, may be affected to the point that water flow will be decreased 
I or the original water bearing strata are no longer yielding ' 

• . I 

j water. Channelization may also jeopardize future commercial j 

i I 

ij wells designed to supply many households. 

I 

i Conclusion 


i I 

j < 

j This affidavit has covered some of the significant en- ' 

] , } 

j; vironmental aspects associated with the construction of a | 

ji • 

i! major highway within a floodplain. Ecologically it is un- • 

, sound to encroach upon such a wetland ecosystem that is ^ 

!' ' 

j, currently playing such a vital role in the biosphere. I 




‘1 

il 

*; 

jl Subscribed and sworn to 
! before me this day 
j: of December, 1973. 


jl 



I 
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li CITIZENS FOR BALANCED 
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i; INC., successor in Interest of 
|j Connaittee to Stop Route 7, 

II et al 


JOHN A. VOLPE, ET AL 
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CIVIL NO. 15,054 


MEMORANDUM OF DECISION 
ON PLAINTIFF S* MOTION TO EXTEND INJUNCTION 

This second phase of the Route 7 litigation in 
Connecticut requires decision as to whether a proposed highway 
from Danbury to New Milford is a "Federal action" within the 
meaning of the National Environmental Policy Act (NEPA), 42 
U.S.C. S 4332(2)(C), in which event the preparation of an 
environmental impact statement (EIS) is required. In the 
first phase of this litigation an unincorporated association 
of area residents obtained an injunction preventing con- 
strvtction of Route 7 between Norwalk and Danbury until federal 
officials had complied with NEPA by preparing an EIS "covering 
at least a span from Norwalk to Danbury," Committee to Stop 
*S!i£e_7 V. Volpe, 346 F.Supp. 731, 742 (D. Conn. 1972).-^ 

An Incorporated and renamed association of area 
residents, which is successor in interest to one of the 
original plaintiffs, has now moved to extend the scope of the 
original Injunction to bar construction between Danbury and 











2 


New Milford mitil adeqtiate compliance with NEPA, The motion 

was precipitated by the state defendants advertisement of 

bids for conf,truetion of projects 34-124 and 18-95 in the 

Towns of Danbury and Brookfield. These projects are to be 

part of relocated Route 7 north of Danbury, Plaintiffs urge 

that the portion of relocated Route 7 from Danbury to New 

Mildord is a "Federal action" within the meaning of NEPA 

because of (a) federal funds already spent, (b) the State's 

eligibility for future federal funding, and (c) the relation- 
• » 

ship between the portion of relocated Route 7 north of Danbury 
and the portion south of Danbury, which all concede is a 
"Federal action,"— These contentions are appropriate for 
decision, whether the pending motion is considered solely as 
an effort to enlarge the prior injunction or as a new suit 
challenging the proposed new construction in an area not 
covered by the prior injunction. The state defendants oppose 
the motion primarily on the ground that the state proposes i 

to use only state funds to construct the highway from Danbury 
to New Milford, 

I. 

Federal Funding 

The principal federal funds relied on by plaintiff 
are those that have been used to construct a portion of 1-84 
in Danbury and a spur that connects 1-84 to Route 7 north of 
Danbury, 1-84 is a liinited access expressway running in an 
east-west direction through Danbury, The state's plans call 
for reconstructing Route 7 to link up with 1-84 from south of j 
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I 

Danbury at a point just west of Danbury and to continue north 
from I~84 at a point just east of Danbury, For the three 
miles between the two points where Route 7 will intersect 
1-84, the highway will be numbered both 1-84 and U.S. 7. 
Approximately $40 millfon of federal funds was used for this 
portion of 1-84, » 

The overlap of the two route designations does not 
mean that Route 7 north of Danbury is a federal highway for 
NEPA purposes. Congress has not purported to apply NEPA 
requirements to every highway that connects with a federally- 
funded highway, and the fact that the connection here involves 
a three-mile overlap makes no difference. 

Plaintiffs direct more serious attention to the 
spur north of 1-84, since this spur will be the southern 
terminus of the new Route 7 north of Danbury, Plaintiffs 
cite particularly $465,000 of "Federal-aid primary" money, 

23 U,S,C. S 103(b), used to build a bridge at the northerly 
end of the spur. The spur is currently connected by two 
temporary ramps to the presently existing Route 7. State 
plans call for the removal of these ramps once the new Route 
7 has been built from the spur northward. Once that occurs, 
cars travelling north from Danbury on new Route 7 will cross 
the federally-funded bridge and remain on the state-funded 
portion of new Route 7 for about one mile until the first 
exit is reached. Similarly cars coming south toward Danbury 
on new Route 7, after passing an exit one mile north of the 

A . . JLJ 
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bridge, will have to cross the bridge and continue on into 
1-84, Plaintiffs' contention is that the portion of Route 7 
that the state proposes to build north of Danbury does not 
merely intersect with a federally*funded highway, it becomes 
a federal highway because its southern end (the spur north 
of Danbury) is a federally-funded road. 

Whether a state-funded road is nonetheless a 
federal road for NEPA purposes when it is merely one segment 
of a federal highway is an issue to be considered subsequently 
in this opinion. But no matter how strict an approach one 
takes to "segmenting," cf. Named Individual Members of San ' 
^-tonio Conservati on Society v, Texas Highway Department . 

446 F.2d 1013 (5th Cir, 1971)(hereafter "San Antonio "^, it 
is simply unrealistic to consider the 14.4-mile span from 
Danbury to New Milford to be a "segment" improperly broken 

off from the federally-f;inded spur of less than one-quarter 
of a mile. 

Nor does it matter that the spur and the 14-mile 
span become a unit from which there is no exit along the 
southernmost mile. Most roads link up with other roads. 

When 1-84 was constructed through Danbury, it was obviously 
necessairy to construct a means of connecting that highway 
with existing Route 7, That is what the spur and the 
temporary ramps accomplish. They have a use entirely inde¬ 
pendent of any future use they might serve as the southern 
end of new Route 7 above Danbury. Once the state builds the 

^ 
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new Roiite 7 above Danbury, it is entitled to link up with 

the connection between 1-84 and old Route 7, and neither this 

connection nor the elimination of the ramps to the replaced 

road federalizes the new state-funded road,"^ 

The only other federal funding indicated is a sum 

less than $50,000 of federal highway planning and research 

funds that were used in connection with the planning of the 

proposed road. The size of this expenditure and the totally 

preliminary purposes of the funds are too insignificant to 

render the proposed multi-million dollar highway a federal 
4/ 

action.— James River and Kanawha Canal Parks. Inc, v. 
Richmond Metropolitan Authority . 359 F.Supp. 611, 634, 636, 
n. 72 (E.D. Va. 1973) (hereafter ”James River *'). 

II. 

Eligibility for Federal Funding 
More substantial is plaintiffs' claim that NEPA 
coopliance is required because the portion of new Route 7 
between Danbury and New Milford has been eligible for federal 
funding. State officials agree with plaintiffs that the 
conduct of corridor and design hearings were carried out 
pursuant to state requirements that are intended to be as 
rigorous as federal requirements. The purpose, explicitly 
acknowledged in the testimony of the state's deputy 
commissioner of transportation, is to preserve eligibility 
for federal funding, if anticipated state funds do not 
materialize.-^ The state insists, however, that a decision 


1 
















to rely on state funding for the Danbury-New Milford portion 
was made back in the 1960's and has been consistently adhered 
to. But the deputy commissioner agrees that even though 
state funds are to be used for the two projects of the 
Danbury-New Milford portion currently advertised for bids, 
the state remains eligible for federal funds to construct 
other projects within the Danbury-New Milford portion,-^ 

Plaintiffs' contention that eligibility for federal 
funding requires NEFA compliance draws support from three 
decisions. La Raza Unida v. Volpe . 337 F.Supp, 221 (N.D, Cal. 

1971) ; Sierra Club v. Volpe . 351 F.Supp, 1002 (N.D. Cal, 

1972) , and James River , supra . La Raza Unida ruled that a 
I highway becomes subject to "various federal statutes and 

regulations" at the point when location approval has been 
given by the Federal Highway Administration, see Policy and 
Procedures Memorandum (PPM) 20-8, whether or not the state 
has received or even sought any federal funds. While NEPA 
compliance was not explicitly adjudicated, 337 F.Supp. at 
234, n, 8, the opinion emphasizes the importance of the 
environmental policies protected by NEPA and also by 23 U.S.C, 
S 138. 

The two subsequent cases have cited La Raza Unida 
approving].y, although they had no occasion to apply its 
j holding. Sierra Club v. Volpe . supra , is really a segmenting 

‘I 

case, the court concluding that a 6.3-mile portion of highway 
I connecting long portions of federally-funded highways on 

either side could not be isolated from compliance with NEPA. 

i _ . _ _ __ _____ _ ■ __ 


T 









The court also relied upon the state's disavowal of expected 
federal funding after the litigation had started. James 
River held that the challenged highway was not a federal 
highway. In part because there had been no federal location 
approval. Nevertheless the court explicitly endorsed La Raza 
Unlda . warning that If a state could avoid NEPA compliance 
by foregoing federal funds though eligible for them after 
location approval, a state could Ignore environmental con¬ 
siderations In precisely those Instances where they may be 
most Important. 359 F.Supp, at 633. 

Both the state and federal defendants here seek to 
avoid the Import of La Raza Unlda because of the fact that 
the state never sought nor received Ibcatlon approval from 
the FHWA for new Route 7 north of Danbury. However, there 
has occurred a federal approval of no less significance. 

Since Route 7 Is part of the federal-aid primary system, the 
state was required to obtain federal approval of the general 
route to be followed by the reconstruction of Route 7, In 
the lexicon of federal hlghwayese this Is known as "route 
revision," It was sought on November 28, 1969 (PI. Ex. QQ) 
and granted on December 22, 1969 (PI. Ex, RR), 

I 

The state defendants minimize the significance of 
this route revision approval. They contend that federal 
review of a proposed change In a federal-aid primary route 
! "Is only to determine If the highway system will retain Its 
coordinated nature," However, Angelo Slccardl, the FHWA's 
: division engineer, testified that the route revision approval 

J_• /ir 










is not only sufficient to constitute location approval within 
the meaning of PPM 20-8, but in fact the submission required 
to obtain route revision approval is more detailed than that 
required to obtain location approval. Moreover, both the 
federal and state defendants agree that projects on the 
Danbury-New Milford span not yef advertised for bid remain 
eligible for federal funding. That could be so only if the 
design public hearing that was held in conformity with 
federal requirements was preceded by location approval. See 
PPM 20-8(4)(b)(1). 

Arguably a difference between "route revision" 
approval and location approval can be found in the likely 
attitude of state officials at the time each is sought. 
Appliceition for "route revision" approval simply implies that 
the state wants to insure its eligibility for federal ftinding. 
By seeking location approval, however, the state manifests at 
least a tentative decision to seek federal funding. However, 
neither step commits the state to build the highway at all, 
nor to use federal funds if the highway is built, and surely 
neither step commits the federal agency to supply federal 
funds. Moreover, determination of whether the federal 
government is sufficiently involved in a highway to make it 
a "Federal action" within the meaning of NEPA should not 
depend on the state of mind of a potential state applicant 
for funds, i 

X 

• : 

Thus the issue must be faced as to whether NEPA 

compliance is required for a span of a relocated highway that 

‘ /f . 







has received FHWA approval to remain on the federal-aid 
primary system when state highway officials have taken all 
steps necessary to remain eligible for federal funding but 
have elected to use only state funds for construction. Though 
recognizing the force of the argument developed in Raza 
Unida , this Court concludes that, while Congress no doubt has 
power to require NEPA compliance in such circumstances, the 
existing legislation simply does not do so. 

The argument in La Raza Unida . as echoed in James 
River , is that if NEPA does not apply to highways that are 
eligible for federal funding, state officials will retain the 
discretion to decide at any time prior to construction whether 
to subject themselves to NEPA requirements. Since they need 
not elect to take federal funds until the end of the planning 
and design process, they can retain the option of foregoing 
federal funds if NEPA compliance appears onerous. Moreover, 
they do not lose federal money, since these funds are 

invariably reallocated to other federal-aid highways within 
the state. 

The contentions are all sound, but with deference 
I do not understand how they establish that such an option 
on the part of a state constitutes the highway a "Federal 
action" within the meaning of NEPA. Solicitude for the 
environment cannot substitute for legislation. Congress has 
not applied NEPA to all highways that the states are eligible 
to fund with federal dollars. There is no indication in this 

















case that the FHWA has in any way Induced Connecticut to 
reconstruct Route 7 between Danbury and New Milford, The 
"route revision" approval leaves the State entirely free to 
pj^oceed with the reconstruction or forego it entirely,”^ 

The State's option to use federal dollars, though 
open virtually until the concrete is poured, is nonetheless 
an option, and the State's choice should not be restricted 
simply because one alternative of the option (using state 
dollars) might result in less adequate assessment of envi¬ 
ronmental considerations. If the highway is not a federal 
action, then a state's decision to avoid federal involvement 
cannot have the paradoxical effect of establishing federal 
involvement. Cases may arise where a state has developed 
such a partnership with the federal government in the joint 
dec is ic»n -making as to whether and where to build a highway 
that a last-minute state election to use state money for 
construction cannot be permitted to erase the federal 
imprimatur already placed on the project. See San Antonio , 
fl^ipra, 446 F.2d at 1027, But that has not occurred here. 

Route revision" approval plus continued conformity by state 
highway officials with federal requirements to preserve 

for federal funding is not sufficient to constitut< 
a state-funded highway as a "Federal action" within the 
meaning of NEPA. 


III. 


Segmenting 

» 

Though not a "Federal action" in and of itself, the 
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Danbury-New Milford portion of new Route 7 would be subject 
to NEPA requirements if it is an integral part of a ’'Federal 
action" to build a highway from Norwalk to New Mi.lford. 
Plaintiffs insist this is precisely the case. 

There is no doubt that the state plans to build a 
four-lane limited access expressway from Norwalk to New 
Milford. The Connecticut General Assembly authorized the 
planning for such a highway in 1957 and has since authorized 

I 

what highway officials hope will be sufficient bonding 
authority. From the state's perspective it is one highway. 

But the state's intention, though relevant, does not determine 
federal consequences; The issue is whether the portion of 
new Route 7 between Danbury and New Milford has independent 
justification or whether construction of this span is 
dependent upon construction of the entire highway. See San 
Antonio , supra ; Arlington Coalition v. Volpe . 458 F.2d 1323 
(^bh Cir. 1972); Sierra Club v. Volpe . supra ; James River . 
supra . 

• • * 

Plaintiffs rely essentially on the many documents 

whereby the state highway officials expressed their intention 

to build a highway from Norwalk to New Milford. The state 

defendants rely on evidence that most of the traffic on the 

Danbury-New Milford portion will originate and terminate in 

these or Intermediate towns. The federal defendants, though 

explicitly invited to express a view with respect to the 

administration of important federal statutes, have said only 

that this is a matter for the Court's decision. 

_ • 



















There seems little doubt that until the enactment 
of NEPA and particularly the injunction issued in this 
litigation, the state highway officials made no particular 
distinction between new Route 7 south and north of Danbury. 

To the extent the highway was thought of in two parts, the 
dividing line was a point near Silvermine Road in Brookfield, 
north of Danbury. This apparently stemmed from the fact that 
the state legislature authorized bonding in two stages, and 
the first stage reached from Norwalk only to this point in 
Brookfield. See Conn. Gen. Stat. § 13a-185(b)(6). 

Nevertheless, the demographic and traffic aspects 
provide sufficient independent justification for the Danbury- 
New Milford portion. The populations of Danbury and New 
Milford are 53,300 and 15,400, respectively. They are the 
principal population centers in the area in which each town 
is located. State highway officials believe the traffic 
between these communities» and between each of them and points 
along the Danbury-New Milford portion, justifies the con- 
stxruction of an expressway linking the towns. The manager of 
design for the Connecticut Department of Transportation 
testified that the Danbuxry-New Milford portion should be 
built whether or not the Norwalk-Danbury portion was built. 
That view may be debated, but ultimate decision on the point 
is not for this Court. It is sufficient that the Independent 
justification for the Danbury-New Milford portion is reason¬ 
able and not a sham rationalization. 
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true, as plaintiffs contend, that construction 
of the portion north of Danbury will provide additional 
reason for construction of the portion south of Danbury, But 
as long as the northern portion has sufficient independent 
justification, it cannot be considered an indivisible part of 
a single highway, simply because its existence increases the 
likelihood of building the southern portion. Again, this 
factor may be relevant, but it is not decisive. Construction 
of the Danbury-New Milford portion without NEPA compliance is 
not an impermissible segmenting of the Norwalk-New Milford 
reconstruction of Route 7, 

Though not specifically urged by plaintiffs, it 
might be appropriate in some cases to reach a conclusion of 
Federal action" based on the cumulative effect of the various 
factors considered in this opinion. The federal dollars to 
build the spur that will connect new Route 7 to 1-84 and the 
small amount of highway planning and research funds, the 
"route revision" approval by the FHWA and the star 's 
continued eligibility for federal funding for later projects 
north of Danbury, and the relationship between the Danbury- 
New Milford portion and the Norwalk-Danbury portion may well 
be considered to have a greater total effect than any factor 
alone. The case law in this developing field has not 
identified with clarity the standard against which such a 
combination of factors is to be measured. Though the question 
on these facts is close, it does not appear that the federal 
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govemment has played a sufficient role in the reconstruction 
of highway between Danbury and New Milford to make this 
portion of Route 7 a "Federal action" within the meaning of 
NEPA. The preparation of an overall EIS for "the entire 
Route 7 corridor" has already been ordered. Conservation 
So c i ety of Southern Vermont. Inc, v. Secretary of Transnortra - 
tion, 362 F.Supp. 627, 638 (D. Vt. 1973). Since the Danbury- 
New Milford portion is deemed not to be a "Federal action," 
an EIS for this specific portion need not be prepared prior 
to construction of the projects challenged by this motion to 

extend the prior injunction. Accordingly, that motion is 
denied.—^ 

Dated at Hartford, Connecticut, this day of 

May, 1974. 

Jon 0. Newman 

United States District Judge 
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FOOTNOTES 


\J The injunction barred steps to construct ’’any 
portion of relocated Route 7.” 346 F.Supp. at 742. That 

Injunction was Issued In the context of a suit challenging 

the proposed construction of two projects located between 

« 

Norwalk and Danbury, projects 161-86 and 161-93. Subsequently 
the state defendants sought to amend the judgment to specify 
that construction between Danbury and New Milford would not 
require an EIS if only state funds were used. This Court 
declined to amend the judgment, considering that Issue ’’not 
ripe for adjudication.” Ruling on Motions to Amend Judgment 
p. 5 (Sept. 5, 1972). The ruling emphasized that deter¬ 
mination of an appropriate span to be covered by an EIS 
should be made after submission of the EIS deemed sufficient | 

by the appropriate agency with opportunity to review the •> 

agency's justification for the length of highway It has 
elected to consider. 

In retrospect, it appears that two distinct 
Issues were not adequately separated. The first Is whether 
the EIS required before construction of Route 7 between 
Norwalk and Danbury need cover only that span or must also 
cover the entire span from Norwalk to New Milford. The 
second Is whether there can be construction between Danbury 
and New Milford without preparation of an EIS for this span. 

Though the two questions are somewhat related, their resolu¬ 
tion does not turn on Identical factors. The first Issue 

















come before this Court when defendants seek to vacate 
the present injunction on the ground that an adequate EIS 
has been prepared. The second issue is squarely raised by 
the present controversy between the parties and requires 
adjudication now. 

• AH parties appear to have assumed, correct! 
that the original injunction, as clarified (?) by the sub¬ 
sequent Ruling on Motions to Amend Judgment, barred con- 
8truetion of relocated Route 7 between Norwalk and Danbury 
and did not resolve the issue now pending concerning con¬ 
struction between Danbury and New Milford. 

2/ The portion south of Danbury, if built, is to 
be financed with federal funds. The issue in the first phase 
of this litigation was whether NEPA applied to a federally 
finai'iCed highway that had somewhat progressed through the 
planning stage prior to the effective date of NEPA. 

^ This is not to suggest that the construction 
of the spur is entirely lacking in NEPA significance. If 
NEPA had been in effect when the spur was built, an adequate 
EIS for 1-84 would have had to give sufficient consideration 
to the environmental consequences of the spur, since it could 
be expected to fix with virtual certainty the southern 
terminus of any reconstruction of Route 7 north of Danbury. 

{jj The two projects currently advertised for bids 
are estimated to cost $38 million in state funds. 












^ Apparently the state defendants concede that 
the advertisement for bids on projects 34*^124 and 18-95 
without prior federal approval of plans, specifications and 
engineering, renders'these projects no longer eligible for 
federal funding. 

^ Should the state ultimately seek federal funding 
for other projects between Danbury and New Milford, it may 
encounter the objection that NEPA compliance has been 
rendered impossible by state construction of state-funded 
projects in the absence of an EIS. If at that point an EIS 
covering only the remaining projects could not realistically 
assess the pros and cons of building a highway whose 
completion and location are already predestined by the 
existing construction, then federal funding may not be per¬ 
missible. Apparently the state prefers not to avoid that 
serious risk by insuring compliance with NEPA now. 


2/ No claim has been made that "route revision" 
approval is itself a "major Federal action" within the 
meaning of 42 U.S.C. S 4332(2)(C) requiring a prior EIS, even 
if in this case stich approval had occurred after the effective 
date of NEPA. 


The Court declines to adjudicate the pendent 
claim of non-compliance with Governor Meskill's Executive 
Order No. 16. Neither this order, nor the recent state 
legislation, which the state defendants allege has superseded 
the executive order. Public Act 73-562, have been given any 
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authoritative state court interpretation, and it would be 
most inappropriate for a federal court to adjudicate the 
effect of a governor's executive order in light of subsequent 
state legislation. Cf. James River , supra . 359 F.Supp. at 
623. 
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_ACHiaSI ONS BY STATE DEFEKnAWTS 

A* oissult of tho pr««criol conforooco of Januory 4, 
W74, tho scat* Otfcndanta odatt tho following minting to 
hlgliway projects J4-124 «ii4 18-95: 

1. That the projects have s significant effect, 
tmdet KEPA, opoa the enviroiMsnt, if Fenlecsl projects. 

2 * That the projects will result in channelisation 
of about 2 nlles of the Still River. 

2. That the projects are mjor actions as defined 
by KZPAm Inter alia, they involvet 

а) construction of 4.46 nlUs of United 
access expressway, 

*** '"***? “xwt • oil* 

and so by-psssing e portion of old Rout# 7, 

б) an sstiaatad axpeoditura exceading 225,000,000. 











1 4, That thm pxojacta mxm part of « pUmea Mov 
8outo 7 Expmamjr fron liomik to Bm Milford only* ond that 
iayyr •Ua. they provido fori 

«) continuation north beyond the proaent 
projocta to hew Milford only* 

b) lewal of the exiatlng raapa at tha 
aouthew end which now handies 

(1) northbound traffic learlns preaently 
I exiating new Route 7 Expraaaway* 

(ii> aouthbound traffic on old Route 7 which 
oeei rea to enter the preaently exlatlna 
Route 7 expresavay to go aouth, 

«) no exit for northbound traffic on the ore- 

Bx>ute 7 Kxpreasway until 
■aid trafiic haa travelled over about a alle 
on project 34^124. 

>. That right of way haa been acquirad for con* 
tlnuotion of the hew Route 7 Expreaaway north of project 18-95 
to Kew Milford in part. 

6. That right of way adequata for a four-lane 
expreaaway haa baen acquirad between Cenaan. Connecticut* and 
tho Maaaachuaatta border* to by-paaa Canaan. 

7. That aald projects ara pert of tho prloery 
erteriel highway ayatem la Conaectlcut. 

8. Such projacu of highway conatmetion followad 
federal proceduras In order to pemlt naxlsiw flexibility for 

funding such construction, taking into account availability 
of Federal funds. 

9. In general* alnca inadaquata Fadaial funds 
exist for all projacta* Faderal funding can ba shifted from 
one UgkMj projTCk to Mote irtchoM loa. of fodnal *~r“ 
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Tcan^iortat loo. 

(b) That dafandant. A. Earl HOod. haa boon 
aoecaadad by Joaaph B« Boxsa aa CooBdaaionar. Connccciaat 
Oapartaant of Tmnaportatloo* 

for Tha Stata Oafandaota 

hobart X. Killian 

Attorney Ganaxal 


Clcoent J. Kichuk 

Aaalatant Attomay Canon 1 


Thla la to eartlfy that a copy of tho forogolnt 
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STATE OF CONNECTICUT 

ST AT n n I c n \v A y o a p a rt m r. nt 

14 WOLCOTT 'JILL kOAO ••• P. O. DRAWER A 
WETHERSFIELD 9. CONN ECTICUTC6109 

In reply refer to Unit <02 
January 21* 1966 



Honorable John M. Denpsey 
Governor of Connecticut 
State Capitol 
Hartford, Connecticut 

Honorable Harold M. .V.ulvey 
Attorney General 
State Capitol 
Hartford, Connecticut 

Dear Sirst 


T^s' if>. AJV' 


In the interest of public convenience, safety, and necessity, I am 
requesting your advice and consent to lay out and construct the Relo¬ 
cation of U.S. 7 and connectors thereto, between the Connecticut Turn¬ 
pike in .Vorwalk and the Connectlcut-Massachusetts State Lino, as a limited 
access highway to allow access thereto only at highv/ay intersections or at 
designated points as provided in Section 13a-59 of the 1963 Supplement to 
the General Statutes* 

If there are any features of this proposal which you would like to 
discuss v/ith me, I am, of course, at your service. 


Very truly yours, 
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■■■■”'- <7, B'*?laa. Division Fn"lneer 

U. 3. Bureau of ?ubl*c Roa'^s 

T» 

1, !'a''er. Beauty Tran:?. Covlss^o- 

-r Bureau of Hi''hyavs 

.•2jccr 

■'an of Fcnera,l-aJLd Pr^-a^v ^oxt** 0 


* 


Ta of Public P.ocds 13 hereby requested of the rerision o^ 

i" Priniry P^ute 2 (US 7) in the tovTis of '.’ilton, ?ddf'e^-*c''d~ 

Fecerm-aid Prinnry Route 2 is Iccete^ii 
7. --c-cins, ..idgefiela, DerJTiry, Brookfield, I.'ew Ililford, I-'ent, 
.oe^isour;^, Canc-cn end Uorth Canacn. 

revised detailed description of Federal-aid Prir.ar7 Route 2 is as follovs: 

“ "T f. ^“'5 in rorvalk at the intersection of -.'est Avenue 

‘‘f*proposed US 7 to the intersection vith FAS 105 
::: J'f.: ^ ® northerly via nev location to a ooint cf 

n-o:. o-oth^ poiirt or mtersectioa Mth 


i.lO 



Ccr.!!, 


Urban Mileage 9.9 
Rural I^eage 64.7 
Total Mileage 74.6 


Frcirting Official Length of FAP 2 - 
Revised •• « ti It 11 

Net Mileage 

TI-.o cvnulatlve effect of this revision of FA? 
the F. A, Frinary Systen. 


Urban 

P.ural 

Total 

9.4 

64.6 

74.0 

% 3 . 

64.7 

74.6 

+0.5 

+0.1 

. +0.6 

increase 

of 0.6 

nile in 
\ , 

:e revisio 

n of FA? 2 (US 7) 

.icipation 

of the 

1 Conn, D.O 

Ae 7 fron 

a poir 

tt on FAS K 


w.. .. .^pp.o3^>i y U.5 ni-e norvh of the intersection of Starrs Plain Read and 

o- Danbury and also at another location bep-^nr-*-t a 
pe .r , e-x onisting FA? 2 in Banbury approxinately 0.3 rile southvest of tho's-ooV- 
.ovn -ine oe^r.nating at a point on existing US 7 in the tov-n of I.’cv llLlfo-^ 
. -:?nc^ed taa. .ae najority of traffic vill be rerouted to these nov locatiwJ. 

state Highway PrLnary Systen and traverses an area that 
- - -' 7 -nantlj rival ^n caaractsr and serves the navifacturin- act^v^tes -fn th- 
3’^-rov.ndins area. The population trend in the tov.ns of Wilton,^Redd’-^^ 

I"'-;" e='^=;.-S's=ca 

P^t' Sir 00 








M rH fn tJ r I 1-* r « t-* f'lj J »1 O 


•• 


19'j0 

196-? Bet. 

fi Inere-'* 2 Q 
19:9-‘'.0 

Increase 

19i0-',7 


l,6Sb 

3,405 

7,6CO 

101.7 

123.2 


4,553 

8,026 

13,400 

76.1 

67.0 

r? . 

2,037 

3,359 

5,700 

64.9 

69.7 

y.i • • Meld 

4,356 

3,165 

15,500 

87.4 

89.8 

r. 

30,337 

39,332 

47,300 

29.8 

20.1 

::i.iford 

5,799 

8,313 

11,600 

43.4 

39.5 


rcr. f'-pproTal of ths rcvlaioa to FA? 2, the e:d.sting temini of FAS Routes 105, 

'.7 cad 1?.9 and also FA? Routes 6 and 11 vould no longer teminate on the ?,A. 
l^'.r/ry oyston, 

r.crcfore, the npprornl of the 3PR is requested of the revisions FAS Routes 105, 
i-” 119 and FA? Routes 6 and 11 to tcmir.nte on the F.A, highw.y systen, 

sc rc-.-ised detailed descri?ti)n of F.A. Secondary Route 105 is as follovs; 

- Fi-on a point on F.A.P. 1 (US 1) at the intersection of the Post Road 
’.'ilton ?.oc.d, in V.’estport, northvesterly along Com. 33 to a point of intor- 
ce‘icn -..’ith existing US 7 thence, northerly via existing US 7 to a point of ir.ter- 
:c':ion ’.dth Conn. 33, 0.3 nile north of /."Iton, via Corui. 33, North Uilton to a 
point on FAP 6 (Cenn. 35) 0.6 nile south of ?-idgofield; and froa another point 

on 6 (Conn. 35) 0.5 cilo north of Pidgcficld along Conn, 33 to tho Conn. K.T. 

3,i, on einroutc to Brevster, K.Y, 

The reviood detailed description of FAS 117 is as follovs: 

r ;7. 117 - Froa tho Nev Yerk-Conn. S-L. onroute froa Katonah, Nev York in Rldge- 
ri-id easterly along Conn. 102 to a point on FA? Route 6 (Conn, 35) in the Village 
rf r.idqefiold and froa another point on FA? 6 (Conn. 35) 0,4 nile south of Ridge¬ 
field via Conn, 102 to a point on US 7 in Branchville in the tovn of Pidgcfield 

th via existing US 7 southerly to a ooint at the Intersection of US 7 and 
ICl (Com. 57) in the tovn of Wilton. 

The revised detailed description of FAS 119 is as follovs: 

" " • ..V-.? - Froa a point on F.\? Route 7 (US 6) 1.2 niles east of the Bethel-!:3%’to',n 
t v. line in i.'cvtcVr,northvcsterly (along Conn. 25) via Kavley.-ille and Ereok- 
fieli Center to a point on existing FA? Route 2 (US 7) in Brookfield; thenee 
c.c -’.>.'.r.lr via existing U3 7 to a point on relocated US 7 in Brookfield. 

e revised detailed description of FA? 11 is as follovs: 

- Froa a noint on F.A? Route 2 in Nev Milford; thence via Xcr.t Road, 

- Bast and Feeler Streets in Nov ;'i?.ford and via Yov Preston, Eantnr. and 







t n«Tw 




to 7orrir-ton; vin r.'ev Litolifiold Street, Litchfield .-.r.d Seat y.eir. atre^'*- 

j? (-o*'!-”.. Route 4) et the intersection of Seat Knin xnd ^’at 

::_n .:r-.'ets in Torrinr^ton. 

Y'-.e revised detailed dcacription of F.'J* Route 6 is es follovsr 

J Conn.-J.'.Y. S.L, enroute frer. South Snlen, I.'ew York; thence vie 

‘‘"i! •".* iilon<^ Conn. Route 35 to a point at the intersection of Conn. 35 and 

?n.dgeficld thence via odsting U3 7 northerlv to a 
ac..n: o^ interccccion vith the proposed ortension of Starrs Hill Road; theneo 
v:.a ^:rrrs Kill Road to the interchange vith relocated FA? P/jute 2 in the tovn o^ 

- ./• 


« • «# » ^ Lw 


3r-.l3iins 

Revised 







Urban 

Rural 

Total 

length 

of 

F/iS 

105 


2.5 

13.3 

15.S 


It 

II 

w 



14.6 

17.1 




Net 

Mileage 

0.0 

+1.3 • 

+1.3 

length 

of 

FAS 

117 


0.0 

7.1 

7.1 

ft 

II 

II 

Net 

Mileage 

0.0 

0.0 

8.0 

+0.9 

8.0 

+0.9 

length 

of 

FAS 

119 


0.0 

5.8 

5.8 

tf 

II 

n 

II 

Not 

Mileage 

0.0 

0.0 

6.5 

+0.7 

6.5 

+0.7 


The cunulative effect of these revisions to FAS Route 105, 117 and 119 is an 
increase of 2,9 nilea in the F.A. Sccondarv Systen. 


Existing official length of FA? 11 
Revised ’• »• II M II 


Existing official length of FA? 6 
Revised ” . " » n n 


Net hiileage 


Net Mileage 


-ne cumulative effect of these revisions to FA? 6 fr 11 is an ir.crease of 0.4 nile 
in the F.A, Prir.ary Systen. 


2.0 

23.6 

25.6 

2.0 

ilJ. 

25.7 

0.0 

-K).l 

+0.1 

0.0 

5.7 

5.7 

0.1 

hS. 

6.0 

+0.1 

+0.2 

+0.3 

fr 11 is 

an increase 

of 0.4 I 



Attached arc five copies of a reap shoving the revisions to F.A. Primary Routes 2 
■'j a.'.. ..1 and F/.3 P.outos 105, 117 and 119 and five copies of the Brief Official 


1.. ’lions of these routes, 
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December 22, 1969 


George J. Conkling, Commissioner 
Department of Transportation 
Milford, Connecticut 


Edward J. DePina, Division Engineer 
Bureau of Public Roads 
Milford, Connecticut 

Federal-Aid Primary and Secondary Route Revisions 
FAP2, 6 and 11; FAS 105, 117 and 119 

V/t ^approve, effective December 22, 1969, your request of 
November 28, for the revision of the following Federal- 

aid Primary and Secondary routes; 


Route 



Character of 

Change 

FAP 2 



Official description change 




and 

length increase due to 

' \ 



the 

relocation of the route. 

FAP 6 

) 


.. Official description change 

FAP 11 

) 


and 

length increase resulting 

FAS 105 

) 


from changed 

termini due to 

FAS 117 

) 


the 

revision 

of FAP 2. 

FAS 119 

) 





The mileage for the 

routes 

before . 

and after 

this system revision 

is as follows: 






Route Rural 

Mileage 

Urban Mileage 

Total Mileage 

Before 

After 

Before After 

Before After 

FAP 2 64.6 


64.7 

9.4 

9.9 

74.0 74.6 

FAP 6 5.7 


5.9 

0.0 

0.1 

5.7 6.0 

FAP 11 23.6 


23.7 

2.0 

2.0 

25.6 25.7 

PAS 105 13.3 


14.6 

2.5 

2.5 

15.8 17.1 

FAS 117 7.1 


8.8 

0.0 

0.0 

7.1 0.0 

FAS 119 5.8 


6.5 

0.0 

0.0 

5.8 6.5 

♦Note: Retyped copy 




r/. 


(insertions are correct ^ 

* 



FAP^5*il^i,S, Route 

7 

- 

more - 



(Tr, 93-4) 
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Route 7 is an integral part of our planned expressway system for Connecticut, 
a system w^>h covers the entire State. However, for practical purposes, the 
Interstate portion of this system takes precedence over our Intrastate system in 
the assignment of resources for project development. 

This is not to say no attention is being given to the development of Route 7 
or any of our other needed Intrastate e3q>re8sway routes; rather that with only 
limited financial resources and with our Intrastate expressway needs approximately 
$2.8 billion, the $487 million which has been authorized to date for our Intrastate 
expressway system must be husbanded and pjrograimned with utmost care. 

Vi^ this thought in mind, we have reviewed the alternatives open to nw 


faci litate the construction of Route 7 vdthln the constraints of ftnsnf.<n g vjhile, 

at the same time, continuing the development of other Intrastate expressways within 

the amounts of their authorizations. Cur financial constraints ore twofold; they 

arply equally to Route 7 as to our other expressway routes: 

* 

1. additional boiul authorizations are required to conqjlete certain of 
the projects 

2. the limiting amoxmts to which the Department may request the issuance 
of bonds—currently no more than $80 million per year—and the 
eonoomitant limitation on the amount that may be expended on bond 
financed projects per year, including Federal aid 


This is presently 
projected to an average of $145 million per year for preliminary 
engineering, ri£^ts of way and construction. 


Our current b ond authorizat ions for the relocation of Route 7 from the vicin ity 
of Belden Avenue in Norwalk to the vicinity of 

Includinr the section of Route 25 in New Milford from relocated Route 7 to the 
▼icinlty of Route 1C9, amount to $144.5 million. The 1965 Session, under 


iw Milford 




Section 3(b), Iten 6 of Public Act 325, authorized $83.5 million for the section 
f^oo the Ticinity of Belden Avenue in Uorualk to north of Silvemine Road in 
Brookfield. The 1969 Session, under Section 2(b), Iten 6 and Section 8, Item 14 
of Public Act 755, authorized an additional $53 million for this same section. The 
1969 Session also authorized, under Section 8, Item 8 of Public Act 755, $8 million 
for the porellninary engineering and rights of way for the section from Silvemine 
Road in Brookfield to the vicinity of relocated Route 25 in New Kilford, incltiding 
the section of Route 25 ftrom relocated Route 7 to the vicinity of Route 109. We 
anticipate $23.8 million in Federal aid will be available for projects <n the 
se ction trom Belden Avenue to Silvermine Roa d. The total sxaa au:'’''’*ia«d or antici¬ 
pated available amounts to $168.3 million. 

Contingent on the constraints of financing mentioned previously, our projections 
^be total cost of this facility to the termini authorized amounts to approximately 
$304.2 mil lion. This facility is therefore in deficit in an amount of $135.9 million, 
which all the more etphasizes the need for judicial application of resources available. 
I For the s ection of Route 7 ftrom the vicinity of Belden Avemxe in Woruwiv 
I of SUvermine Road in Brookfield, we have $136.5 milli on in bonding authorized. To 
t Ms we nay add $23.8 million in Federal aid, making a total o f $160.3 million 
a vailable or author ized. Our current projections of the cost of this section, 
censidering the constraints of fi nan c in g, amount to $ 226,8 million. This section 
is therefore in deficit in an amount anticipated to be $66,-million. 

Our analysis of the best use of monies available for the construction of this 
section was predicated on conti nuing to completion the necessary preconstruction 
activities of preliminary engineering and rights of way, and finally resolved into 
two primary alternatives. These uere A ltnerate No . 1, shown in red on the nap, by 
which the construction already vindervray between Belden Avenue to 0.1 north of 
Now Canaan Avenue, ftroject 102-119, would continue from north of New Canaan Avenue 
with the project having the interchange with Route 15, Project 102-129, and continue 
northerly to Olmstead Hill Road in Wilton, the northerly terminus of ftroject 161-66. 
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F^d this point northerly to 0.4 nlle south of the Iteddlng-Oonbury to\m line, 

DO funds for'construction vrould be allocated fron the present authorization, 

Jhrojects 161-87 and 117-112. They would, however, be allocated for the section froa 
0.4 nile south of the Redding-Danbury to\m line to the vicinity of 1-84, Project 


164-84. i^oceeding northerly, no funds for construction \jould 




d froa the 


prese nt authorizat ion for the last project . Project 34-l2if . The costs of the projects 
proposed to be constructed under this alternate amount to $160.3 million. With 
$160.3 million available for this section, we balance out. Nevertheless, an 
extension of the costs in detail indicates a projected deficit of $29,OCX). However, 
recent sUidies and analysis made for the aost expeditious use and distribution of our 
earthwork azid grading quantities may result in a saving of approximately $3 million. 
There will be slight adjustments made to project termini because of this. 

Under Alternate No. 2 , shown in green on the map, we wuld not allocate from 
the present authorizations, funds for the construction of the project with that vital 
Interchange with Route 15, ft*oject 102—129, rather we would continue construction 
from 0.1 nile north of Oakwood Avenue, Project 102-125, to the Wilton-Ridgefield 
town line, Rroject 161-87. Under this alternate the limits of this project vould be 
extended northerly to provide for a usable section. As in Alternate No. 1, no funds 
for construction would be allocated to the section ftroa the Wilton town line to 
0.4 mile south of the Redding-Danbury town line. Project 117-112. However, funds 
would be allocated for the construction of the section from the Redding-Donbury 
town lino to north of Silvernine Road, Projects 116-84 and'^S^^?^ The cost of the 


lown lino to north of Silvernine Road, Projects 116-84 an^^^^j^ The cost of the 
projects proposed to be constructed under this alternate amounts to $153.5 million. 
Under this alternate, $166.1 million would be available because of increased FederaT 
aid for Project 161- 37. This would leave a balance in the authorisation for this 
section in an amount of $12.6 million which lias to bo reserved for Project 102-129 in 
accord with Section 8, Item 14 of Public Act 755 of 1969. 

Insofar as the section of Route 7 from Silvernine Road in Brookfield to the 
vicinity of relocated Route 25 in New Milford is concerned, only $8 million was 

















authorized by the I 969 Session, as stated before, for prelininary engineering 
and rights of way only. Alternates 1 and 2 are therefore the sane. As a result of 
our projections being based on the Uniting caounts available for expenditure each 
year, this section vrill require in the future, authorizations in the anount of 
$69*4 ntllion. 

If it were not for three salient factors, it would appear Alternate 2 provides 
the best use of our available resources. 

The balances in Alternates 1 and 2 and the differences between these balances 
($12.6 nillion) nay have created this inpression. However, these balances were 
created as a consequence of the costs of the nix of projects to be constructed within 
available resources under each alternate plan. They do not represent a saving, for 
they must be applied to work still to be done assuaing that sonetine in the future, 
additional authorizations for such work will be issued. Therefore, the 

balance in Alternate 1 reflects the optinua use of our a vailable resourc es under 
present conditions. 

As a further consequence of the nix of projects under these alternates, $5.8 
Billion in Federal aid assigned to Project 161-87 in Alternate 2 would not be used in 
Alternate 1, since in Altnerate 1 that project would require additional authorizations 
in the future. The use of F^ral aid on Alternate 2 has increased the total resources 
available under this plan and accounts for $5.8 nillion of the $12.6 nillion balance. 
The fact that this $5.8 nillion in Federal aid would not be used on Route 7 under 
Alternate 1 does not nean this noney will be lost to the State; it will be used to 
share in the cost of other proje cts in the State. 

Another factor to consider is that Altnerate 2 does not provide froa our 
available resources funds for the construction of that critical project at the 
i^section of Route_15 (Project 102-129). It leaves it to future sessions of tna 
Legislature to provide the additional authorizations required and there is no guarantee 
at the present tine this will be done. However, it nust be acknowledged that if it 

were dona, the end result would be the sane, insofar as the tining of the project is 
concerned. 
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The other key point to consider is the fact that, as a requlronent of the Federal 
Aid Highway Act of 1970, all oiir renainiog Interstate projects oust be tinder contract 
by July 1, 1975* Under the present constraints in the anounts that may be expended 
on bond financed projects, which no one can predict will be increased or decreased in 
the future, the expenditures irequired for projects in the Interstate systen may 
seriously weaken our capabilities for expenditures on our Intrastate projects, in 
particular during the period 1974 ** 1976, When completed, studies now underway will 
indicate the full extent to which we may have to modify our present financial plan 
for this and other bond financed routes* 

Ve have concluded, therefore, that we shall proceed with Alternate 1. On the 
map, both the schedules of operations and finances are shovm. As may be seen, our 
operations capabilities, thou^ thqy may not be as expeditious as some may desire, 
far exceed the State's capabilities for financiiig these projects* 































UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


I CITIZENS FOR BALANCED IMPROVEMENT 
AND TRANSPORTATION, INC., 
successor In Interest of Committee 
to Stop Route 7, et al., 

Plaintiffs, 

V. Civil Action No. 15,504 

BRINEGAR, et al.. 

Defendants. 


AFFIDAVIT OF ROBERT L. MORRIS 

I, Robert L. Morris, of West Bethesda, Maryland, having been duly sworn, 
upon my oath depose and say as follows: 

I am the Robert L. Morris who testified on January 29, 1974 in the above- 
entitled matter. 

I have caused to be ^npended hereto, marked "Appendix A", copies of the 
pages from the so-called "Blue Book" of the American Association of State 
Highway Officials (AASHO) to which I will make reference hereinafter. The 
"Blue Bc'ok" is generally recognized as the highway engineer's blble, and it 
sets forth in considerable detail, among other things, those criteria of 
traffic volume and need under which traffic engineers make Judgments with 
respect to the kind of highways to be constructed. The "Blue Book" is a 
generally acceptable text in this regard throughout the highway engineering 
profession. 

I have also caused to be appended hereto, narked "Appendix B", certain 
portions of the "Report on Environmental Considerations Relocated Route 7 
Danbury-New Milford, Connecticut". I call the Court's attention particularly 
to Page 1-4. At the trial, I testified that I would not design a four-lane, 
limited access expressway to serve the local traffic needs between Danbury 
and Brookfield. I further testified that, were I charged with designing a 
road sufficient to handle the local traffic volumes between these two tc.^'ni', 
in my opinion a two-lane facility would be adequate. 

Using the definition of "local traffic" as shown on Page 1-4, the link 
between Danbury and Brookfield is shown to have an average dally traffic (ADT) 
* Hof approximately 7500 vehicles. In order to determine the kind of road one 
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should construct between Danbury and Brookfield to serve only "local traffic" 
needs in 1990, one would have to ascertain its Design Hourly Volume (DHV). It ® 
Is a generally accepted rule in the highway engineering profession that DHV 
Is approximately 15Z of AIiT. Accordingly, the DHV for 1990 between Danbury . 
and Brookfield, based on the ADT for local traffic shown on Pago 1-4, is 
approximately 1,100 cars. Using the tables in the AASHO Blue Book (bracketed 
in red by me) it appears that a two-lane highway would be adequate to serve 
an 1,100 DHV. 

In fact, it is my opinion that a properly designed two-lane facility between 
Danbury and Brookfield would be adequate to handle efficiently and safely 
nearly two times the average daily local traffic projected for 1990 between 
Danbury and Brookfield. 


Dated at West Bethesda, Maryland this 




dayrof Febfbary, 1974. 


Robert L. Morris 


STATE OF MARYLAND 
COUNTY OF MONTOMERY 


I hereby certify that before me a Notary in and for the State and County 
aforesaid, personally appeared Robert L. Morris who made oath in the form of 
law as to the truth of the statements contained in the foregoing affidavit. 

^(otary Public i , 


My commission expires: 




CERTIFICATE OF SERVICE 

This is to certify that a copy of the foregoing Affidavit 
of Robert L. Morris was mailed on February 19, 1974, postage pre- 


ipaid, to each counsel of record. 


Haynes N-. Johnson 
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Population distribution is closely related to existing 
land use patterns. The 1970 census of population has substantiated 
the findings made in 1962 that population growth would not justify 


construction of a highway from New Milford to the Massachusetts _ 


line. 


Traffic 


Traffic projections are a function of certain land use 
and population characteristics. Traffic may be classified as 
through^ s^i-local or local trips. Connecticut DOT analyzed 
traffic at selected locations along the Route 7 corridor. The 
following definitions were utilized for this analysis: 

« Through traffic—traffic from outside areas passing 
• through the project corridor towns, using sections 
' of Route ?•' Traffic between Norwalk and New Milford, 
however, was considered through traffic because of 
' • . the trip length. , ' 

• Semi-local traffic—traffic which has one trip-end 
within the project corridor and the other trip-end 
beyond the corridor. This category also includes 
trips with both ends within the study area, but not 
,* within the same town or adjoining towns. r' 

, Local traffic—traffic xvhich has both trip-ends 
within the same town or adjoining towns. 


Within the context of these definitions, each link of 
proposed highway may have a somewhat' different composition of 
percentages ih each traffic category. The link between Danbury 
end the Brookfield Town line, for example, is projected to carry a 
1990 Average Daily Traffic of 29,000 vehicle trips distributed 
at follows: \ y'-/'.''.. 


‘8e^-local traffic 
Local traffic 
Through traffic 


Average Daily 
Traffic 
19,100 

7.500 

2.500 . ■ . 


Approx. 
Per Cent 
65 
26 
.9 


These figures indicate that the primly purpose of the 
highway is to serve local and semi—local traffic. Very long north 
south trips would be diverted to existing freeways such as the 
Taconic State Parkway in New York or the north-south portion of 
Interstates 84 and 91 in Connecticut. ^ 

- • 
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Public transportation is a viable alternative to so"me-- 

highway proposals. It is evident, however, that a vast majority 
projected for Relocated Route 7 from Danbury to New 
suitably served by rapid mass transportation. 

reflect on the possibility or de- 
^rability of improved rail or bus service in the project area, 

° ^ public transportation cannot 

achieve the same transportation objectives as the proposed highxvay 
^80, due to the patterns and intensity of land use dLelopmeSt- ' 
■AS8 transxt systems would be very costly. ,• 

Physiographic Regions • •’■y-"''-^ 

«»e corridor lies astride the Still and Housatonic River 
vall^s. Both valleys, with their abundant water supplies and rich 
soil*, have served as the historical fbcus for human settlement, 
raese valleys and the surrounding topography, vegetation and soil 
types are clearly distinct from the land areas north of the project 
TOrrldor to toe State line and also from the region south of Dan- 
wry. This is reflected in the boundaries determined for the 
• planning regions. See Figure 2. 

Planning Studies ■' ‘ ^ ■ 


Connecticut Highway Dep^tment, Division of Planning, 
^ project corridor in 1962 .( 2 ) !„ 1968 , the study was 

^KSated; it considered an expanded scope of material and was re- 
.fined in terms of specific alignment characteristics.^/^ These 

atu^M are summarized in Appendix A and Include discussion of the 
following factors: 

• • ■ • - ‘ -■ * * 

• • • ' * . . ’ *■ •. * ■ 

• /. City plans for Brookfield and New Milford 

^ Reasons for not constructing a freeway'north . 

. New Milford 

. • J^eoographic and land use factors incorporated 

the traffic projections 

• US6S maps and in the later study, photo- 

grammetric mapping . - 

• Meetings with public officials and public 

hearings as well as contact with interested 
groups and individual citizens , 






General Statutes 
Annotated 


I Pnblic hearing on propoMd layont 

When tbo oommluloDcr of trensporutlon prapoMs to bnlld any neir state 
highway OTtr any land within the state, U the land to be taken Is not along 
an erlstlng highway, said commissioner shall bold a public bearing at which 
Uae he shall set forth the route along which soch hliihway la propoaad, glr* 
Ing notice of the time and place of such bearing by publication In a news* 
paper haring a substantial drcnlatlon in each town, dty or borough affected, 
at laaat twice, at intervals of not less than two day^ the first not more than 
fiftaen days nor less than ten days and the aecond not leas than two days be- 
toca sndi hearing. A copy of the map showing the propoeed layont of sodi 
highway shall be deUvertd to the town dark who sh^ diq>lay such map for 
paUie laapaetlon, at least ten days before such bearing. In the office of the 
derk of each town, dty or borough in which the highway la located. Such 
pnblle bearing shall be held la some town or dty to be aelected by the com¬ 
missioner wherein a majority in area of the land to be taken is located. At 
aach hearing the commissioner shall show the proposed layout and state the 
reason fOr the selection of such route, and any peraona who are opposed to 
aadi layout or route shall be beard and may state their reasons thei^or. All 
erpen se e of such hearing shall be borne by the department of transportation. 
Upon the completion of such hearing, a consideration of all the evidenoe 
idevant to the seledlon of such route and the objections thereto shall be 
made, and aald commissioner may make soch changes as he deems to be in 
the public Interest If five years elapses from the date of such hearing and 
none of the land proposed to be used for snch highway has been taken by 
the state, the commissioner shall bold a new public hearing in the manner 
pcovldcd for in this aeetlon. 

(IMT. PJL 44, I 1, eff. May 2. 1067; I960. PJL 768, | 78; lOH. VM 601.) 


§ 13&—59. Designatioa of limited access highway; illegal 

entry 

Hie commissioner, with the advice and consent of the gov¬ 
ernor and the attorney general, may designate a proposed state 
highway, or portion thereof, as a limited access highway so as 
to allow access thereto only at highway intersections or at desig¬ 
nate points, when in their opinion such limitation of access would 
be in the Interest of public convenience, safety and necessity. 
With respect to such highway or portion thereof, the commis- 
^ner shall have and exercise all the powers and authority vested 
in him by statute concerning state highways. Any person who 
enters a limited access highway at any place other than a high¬ 
way intersection or designated point as herein provided shall be 
lined not more than twenty-five dollars. (1963, P.A. 226, I 59* 
1963, PJL 587.) 





Connecticut 

GENERAL STATUTES 
ANNOTATED 


I iTa TT PnbliekMxiMrM^PMadlayoat 
Wk« tbt comBulMloaCT o< tnaqiMtatloB u ropMW to boUd on/ mw iMto 
klcmray vnt l«»d if the tand to be taken Is wf 

an hidbwaj', eoandaaioiiar ahall bold a pnbUc haa rinc at ^ Ich 

tiM ha aat fb^ tbo roota ahNic irtikb aodi til^way la prapoaad, aia- 
aotiea of tba *«»«»«> and placa of aoeh b a aring br pbbUcatlon in ■ 
baaing a anbatantial dfcnlation in aaeb town, dtr or boron^ affacted, 
•t laaat tirlea, at intarrala of not laaa than two days, tba firat not wan tl^ 
flftana days nor !aoa than tan days and tba aacond n ot laaa tty n 
fpti§ seek bMilns. A copj of tbo up riMwHag tbo piopooed lojoot of sora 
hWbwny ttall ba daUvarad to tba town dark wbo aiall diapUy 5?' 

pbbUe inapofthin, at teaat tan daya befoia sneb baarly, in tb a offlea of 
ab«k of OMb town, dty or boroogh in !^idi tbo bitfwa y la 
MHift btaring ba bald in aor:-' town or dty to ba aalactad by tba com- 
adaabwar whardn a aujorlty In of tba land to ba takan is loeatad. M 
OMb boating tta oonnaisslonor ahalt show tbo pngMiosd layout an d 
aanaon for tbo aaledlon of onCh nroto, and any peraona who a» oppoaed to 
anOb layoot or rooto shall bo board and way state tbalr raasons tbaraw. All 
of nA boating abaU ba bewna by tbo departteont of 
Cboa tbo coopIcClon of nA boating, a ooaaidoration of all 
aa i aa a nt to tbo aalaetioa of ondi roote and tbo objections tbaioto ohaU r, 
atedo. and aaM eonmiaaloMr aMy maka soeb dunges as ba deew to ba in 
tta pbblle interast. If flt» years elapaes ftow the date of soeb beari^ and 
aoM of tba land propoaad to ba need for soeb highway baa bean taken by 
tto date the eonunlMioiKr sbaU boM a new pohUe baaring in tba aanner 
pMfMsdtorinthtoae^__^ son 


I 13&-59. Designatioa of limits acooM hlshtvay; illesal 
entiy 

Tbe ctmunlbsioner, with the advice and consent of the gov¬ 
ernor and the attorney general, may designate a proposed state 
fiigtwray, or portion therettf, as a limited acce^ highway so as 
to allow access thereto only at I ghway intersections or at desig¬ 
nate points, when in their opinion such iimitation of access would 
be in the interest of public convenience, safety and necessity. 
With respect to such highway or portion thereof, the commis¬ 
sioner shall have and exercise all the powers and authority vested 
in hltw by statute concerning state highways. Any person who 
enters a limited access liiihway at any ptace other than a high¬ 
way intersection or designated point as herein provided shaD be 
fined not more than twcnty-^.ve dollars. (1963, P.A. 226, i 59; 
1963, PJL 587.) 
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